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CASE COMMENTS
LABOR RELATIONS: PUBLIC SCHOOL TEACHERS, THE RIGHT TO
STRIKE AND COLLECTIVELY BARGAIN*
Pinellas County Classroom Teachers Association v. Board of Public
Instruction of Pinellas County, 214 So. 2d 34 (Fla. 1968)
After extended negotations the Pinellas County Board of Public Instruction and the Pinellas County Classroom Teachers Association reached
contract agreements for the 1967-1968 school year. The salary agreement
provided for a minimum salary and further stipulated that salaries would be
finally determined by the legislatively adopted schedule for that school year.
When the salary schedule for 1967-1968 was so adopted the association maintained that it was unacceptable and that member teachers would not work
until acceptable salaries were guaranteed. The board obtained a permanent
injunction prohibiting the strike.' The association appealed directly to the
Florida supreme court, which HELD, teachers, as public employees, were
prevented under Florida law2 from striking against the government although
"the statute guarantees the right to bargain as a member of a union or labor
organization." 3 The court emphasized that a strike against the government
"cannot be tolerated in the absence of expressed consent by the government." 4
The court reasoned that the teachers had binding contracts and the threatened
work stoppage constituted a typical strike;5 that the circuit court had power
to enjoin the association based on "the general powers of equity to prevent
the breakdown of an essential aspect of government"; 6 that the injunction
did not subject the teachers in involuntary servitude in violation of section 19
of the Florida Declaration of Rights, 7 since the teachers had the choice of
complying with their contracts, resigning in accordance with the terms of the
contracts, or resigning in violation of their contracts;8 therefore, the action
of the lower court was within the purview of the statute.
Insofar as it prohibits strikes by public employees, the holding in the
instant case is in line with the majority position in this country. The federal
government prohibits government employee strikes by statute9 and court
decision3- Decisional law at the state level has denied the right of public
*Editor's Note: This case comment was awarded the George W. Milam Award as the
most outstanding case comment submitted by a Junior Candidate in the fall 1968 quarter.
1. 214 So. 2d 34 (Fla. 1968).
2. FLA. STAT. §839.221 (1967).

3. 214 So. 2d 34, 36 (Fla. 1968).
4.
5.
6.
7.
8.
9.
10.

Id. at 38.
Id. at 37.
Id. at 36.
FLA. CONsr. Dec. of Rights §19 (1885).
214 So. 2d 34, 36 (Fla. 1968).
5 U.S.C. §7311 (3), (4) (Supp. I., 1966).
Amel v. United States, 384 U.S. 158 (1966); United States v. United Mine Workers,

330 U.S. 258 (1947).
[403]
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employees to strike in the absence of express statutory authorization." Florida
is one of sixteen states that prohibits such strikes by legislation. 12
Florida has been particularly intransigent in its stand on the matter.
In 1944, the attorney general maintained that the City of Miami had no
authority to enter into collective bargaining agreements with trade unions,
for to do so would be to "surrender a portion of the sovereignty that is
possessed by every municipal corporation." 13 He declared that public employees had no right to join a trade union. 14 Furthermore, any group attempting to exert pressure on the government was considered "dangerous" and
"should immediately be dealt with in the severest manner.'
In 1946 came Florida's first judicial expression on the matter. Miami
Water Works Local No. 654 v. City of Miami16 held that chapter 447 of the

Florida Statutes17 and article I, section 12, of the then effective Florida Constitution,18 which grant labor unions the right to organize and collectively
bargain, apply only to employees of private industry and not to public
employees. Thus, the City of Miami had no authority to enter into negotiations with any such organized group. The opinion states that "a strike
against the city would amount, in effect, to a strike against government itselfa situation difficult to reconcile with all notions of government."' 9
In 1959, the Florida Legislature enacted section 839.221, Florida Statutes,2 0
relied upon in the instant case. Its prohibition of strikes by public employees,
in paragraph (1), is similar to the federal statute,2 1 and its import is clear.
Paragraph (2), however, lends itself to varying interpretations. It provides for
"the right and freedom of association, self-organization, and the right to join
or to continue as members of any employee or labor organization . . . [and]

the right to present proposals relative to salaries and other conditions of
employment." 22 The attorney general asserts that the legislature intended the

rights granted by this provision to be subject to "stringent limitations ' ' 2 3
and "that governmental employees have the limited right to join unions, and
said unions have the right to represent their members

. . .

without the right,

either directly or indirectly, to strike, picket or collectively bargain."24
Therefore, it would appear Florida Statutes, section 839.221, authorizes uni11. Deemer & Fowks, Collective Bargaining and Public Education, 7 WASHURN L.J. 291,
298 (1968).
12. Sullivan, How Can the Problem of the Public Employees Strike Be Resolved?, 19
OKLA. L. REv. 365, 380 (1966).
13. [1943-1944] FLA. A-rr'y GEN. BIENNIAL REP. 391.
14. Id. at 393.
15. Id. at 392.
16. 157 Fla. 445, 26 So. 2d 194 (1946).
17. FLA. STAT. ch. 447 (1967).
18. FLA. CONST. art. I, §12 (1885).
19. 157 Fla. 445, 451, 26 So. 2d 194, 197 (1946).
20. Fla. Laws 1959, ch. 59-223, §§1-4.
21. 5 U.S.C. §7311 (3), (4) (Supp. II, 1966).
22. FLA. STAT. §839.221 (2) (1967).
23. [1959-1960] FLA. A-r'Y GEN. BIENNIAL REP. 241, 246.
24. Id. at 247.
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lateral communication only, without any requirement that the government
act upon the "proposals" presented to it or bargain collectively with the union.
Such has been the prevailing interpretation, 25 and it is doubtful that the
decision in the instant case is anything more than an affirmation of existing
policy. In this regard, the court's assertion, in the instant case, that "the
statute guarantees the right to bargain,"26 is hardly dispositive. Since the
term "collective bargaining" is a term of legal art, fraught with many
implications such as good faith and bilateral communication 2 7 one hesitates
to interpret the court's neutral language as meaning that public employee
unions have the right to bargain collectively with the government.
Thus, aside from the effects of the new state constitution, which will be
considered below, the present state of the law in Florida can be summarized
as being a complete prohibition of strikes by all public employees, regardless
of the nature of the employment, and a guaranteed right to "bargain" without
mandatory agreement procedures.
That a blanket prohibition against public employee strikes has been
ineffectual has been demonstrated by the occurrence of Florida's statewide
teachers' strike during February and March of 196828 and other work stoppages elsewhere.29 A reappraisal of current policies is in order.
Present restiveness among public school teachers is attributable to several
factors, chief of which are: the high level of preparation necessary to teach
effectively; an increased number of male teachers; successful trade union
recruiting; growing militancy on the social scene; and increased impersonal
relations between teachers and school boards as school systems grow in size.30
The result is a demand for an increased voice in the decision-making processes
of local school districts, with the right to bargain collectively rather than
merely present grievances. -1
While Florida has no provisions for imposition of penalties against
striking public employees, where such measures do exist public officials are
reluctant to invoke them, as the primary concern is to get public services
operating again rather than incarcerate or fine all offenders. 2 New York
25. Longshoremen's Local 1526 v. Broward County Port Authority, 183 So. 2d 257 (4th
D.CA. Fla. 1966); Dade Co. v. Ass'n of Street Elec. Ry. & Motor Coach Employees, 157 So.
2d 176 (3d D.C.A. Fla. 1963), cert. denied, 379 U.S. 971 (1965); [1961-1962] FLA. ATr'Y
GEN. BUINMAL REP. 428; Deemer & Fowks, supra note 11.
26. 214 So. 2d 34, 36 (Fla. 1968).
27. Seitz, Legal Aspects of Public School Teacher Negotiating and Participatingin Con-

cerned Activities, 49 MARQ. L. Rav. 487 (1966).
28. N.Y. Times, Feb. 20, 1968, §1, at 1, col. 2.
29. N.Y. Times, Oct. 16, 1968, §1, at 1, col. 8 (New York City school teachers' strike);

N.Y. Times, Aug. 17, 1968, §1, at 9, col. 1 (Dade County sanitation workers' strike); N.Y.
Times, July 18, 1968, §1, at 33, col. 4 (Tampa, Fla. sanitation workers' strike).

30. Epstein, What Status and Voice for Principals and Administrators in Collective
Bargainingand "ProfessionalNegotiations" by Teacher Organizations?,49 BuLL. NAT'L Ass'N
SECONDARY SCHOOL PRINCIPALS 226 (1965).

31.

Hazard, Collective Bargaining in Education: The Anatomy of a Problem, 18 LAB.

L.J. 412, 419 (1967).
32. Note, The Strike and its Alternatives in Public Employment, 1966 Wis. L. R.v. 549,

553-54 (1966).
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City's experiences in public employee relations are instructive. There, striking public employee unions have been able to achieve their aims despite harsh
33
When criminal
penalties found in the now repealed Condin-Wadlin Act.

sanctions are invoked they are usually token in nature and are resignedly
endured by union leaders, who feel they have little to lose, since the situation
has usually deteriorated into hopelessness by that time. 34 The less severe
anti-strike weapon of the injunction is even more ineffectual than the criminal
sanction. 5
Why does Florida, then, along with most other states, persist in prohibiting public employee strikes? The answer is to be found in the traditional
notions of protection of the public welfare and governmental sovereignty.
Public employees are viewed as agents of the government whose purpose is
furtherance of the public welfare. To strike, therefore, is inimical to the
public welfare and in derogation of the government's sovereignty.36
This rationale is overly broad in that it makes a blanket prohibition
applicable to all public employees, regardless of the nature of their duties.
When the state's interest in the public welfare is considered in light of the
harm caused by a public employee strike, it is obvious that strikes by some
public employees are far less dangerous to the public well-being than work
stoppages by others. For example, strikes on the part of public park custodians or even public school teachers are far less perilous to the community
than work stoppages by policemen or firemen.3 7 California has recognized
this distinction and allows some public employees to strike while prohibiting
others. 38 Once a delineation among various areas of public employment is
drawn, the public welfare argument loses much of its force when dealing
with less essential types of employment. Then, the only remaining argument
is governmental sovereignty, a principle that may not be as sacrosanct today
as in times past.3 9
Were this blanket prohibition eliminated, the prohibition of strikes by
public school teachers, when considered as a distinct type of public employee,
would, of course, be a policy decision properly within the province of the
state legislature. Should the legislature decide to prohibit strikes by this
group on rational grounds it would be difficult to argue that this was not a

33. Montana, Striking Teachers, Welfare, Transit and Sanitation Workers, 19 LAB. L.J.
273 (1968).
34. Board of Educ. v. Shanker, 54 Misc. 2d 941, 283 N.Y.S.2d 548 (1967) (imposition of
$250 fine and fifteen-day jail term on president of striking teachers' union).
35. Note, Labor Relations in the Public Service, 75 HARv. L. RFv. 391, 396 (1961).
36. Norwalk Teachers' Ass'n v. Board of Educ., 138 Conn. 269, 83 A.2d 482 (1951);
Miami Water Works Local 654 v. City of Miami, 157 Fla. 445, 26 So. 2d 194 (1946).
37. Note, supra note 35, at 398.
38. Los Angeles Metropolitan Transp. Authority v. Board of R. R. Trainmen, 54 Cal.
2d 684, 355 P.2d 905, 8 Cal. Rptr. 1 (1960) (implementation of statute providing certain
public employees may strike). Contra, City of Los Angeles v. Los Angeles Bldg. Constr.
Trades Council, 109 Cal. App. 2d 81, 240 P.2d 16 (1952) (right denied on grounds that the
type of employment was essential to public well-being).
39. E.g., Florida has been a leader in the removal of governmental immunity for tort
claims. Hargrove v. Town of Cocoa Beach, 96 So. 2d 130 (Fla. 1957).
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valid exercise of legislative discretion. However, if this decision were made,
it would then be necessary to afford teacher organizations other means of
negotiating with the government in order to publicize their demands and
seek acceptance of desired goals. 40 Absent such means, the government could
expect increased recalcitrance from teacher organizations that would consider
41
the strike as the only viable alternative to an impossible situation.
In this regard, consideration should be given to the implementation, by
statute, of mandatory collective bargaining procedures where both sides would
42
be held to standards of good faith looking toward a binding agreement.
This would have the advantage of providing a device for meaningful dialogue
between the school board and the teachers, who are presumably closest to
the problems of public education. 4 3 Another advantage would be that such
44
negotiations would inform the public of conditions in the public schools.
This would not force the government to relinquish its sovereignty since collective bargaining does not require the employer to capitulate to demands
as long as principles of good faith, as set out in the National Labor Relations
45
Act and interpreting decisions, are clearly set forth in enabling legislation.
There is, however, a strong argument that collective bargaining is meaningless without the right to strike, that is, the threat of the strike motivates
the agreement.46 This is a factor to be considered in the drafting of reforms.
It should be borne in mind, however, that collective bargaining without the
right to strike is better than no collective bargaining at all. In the case of
essential public employees the solution is, at best, a hybrid. But if a significant number of strikes can be prevented through the implementation of collective bargaining procedures a step forward will have been made.
With the passage into law of the new state constitution, Florida has
closed the door on any delineation for purposes of allowing strikes by some
less essential public employees. Article I, section 6, expressly prohibits strikes
by "public employees." 47 However, the same section also states that "[t]he
right of employees, by and through a labor organization, to bargain collectively shall not be denied or abridged." 48 Since this provision does not
differentiate between public and private employees it may be inferred that
it applies with equal force to both. Thus, the question arises as to whether
the unilateral procedure found in the Florida Statutes49 satisfies the constitutional mandate. If not, the language "to bargain collectively" 50 could be used
as authority for the implementation of more effective procedures wherein
principles of good faith collective bargaining would be utilized.
40. Note, supranote 35, at 410.
41.
42.
43.
44.

Id.
Seitz, supra note 27, at 491.
Note, Teachers Strikes -A New Militancy, 43 NOTE DAME LAW. 367, 371-72 (1968).
Id.

45. Seitz, supra note 27, at 489.
46.
47.
48.
49.

50.

Delony, Good Faith in Collective Bargaining,12 U. FLA. L. REv. 378, 380-81 (1959).
FLA. CONsr. art. 1, §6 (1968).
Id.
FLA.STAT. §839.221 (2) (1967).
FLA. CoNsr. art. 1, §6 (1968).
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